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November 17, 2018

Senator Joan Huffman, Chair
Senate Committee on State Affairs
Sam Houston Building 380

209 West 14% Street

Austin, Texas 78701

Dear Chair Huffman:

Thank you for your impressive leadership as Chair of the Senate Committee on State
Affairs. It is my privilege to serve with you, and I appreciate the opportunity to share my
perspective regarding the Committee’s Interim Report to the 86™ Legislature. The report
includes many fine recommendations, and I am delighted to sign it. This letter, however,
is to record my serious concerns about the sections recommending that the Legislature
preempt local ordinances that protect persons on the basis of their "sexual orientation,
military status, marital status, or gender identity" and that lawmakers address "specific
violations of an individual, business, or organization's sincerely held religious belief."

We always should work to strike a careful balance between defending every person’s
right to practice his or her faith freely and ensuring one person’s religious beliefs are not
used as a justification to deny other Texans, including members of the LGBT community,
equal access to goods and services and opportunities to participate in society. I have
supported narrowly tailored legislation, such as Senate Bill 24 (2017), which you
authored, relating to a privilege from disclosure to governmental units for certain
evidence concerning sermons delivered by a religious leader, to ensure persons are able
to follow their conscience without fear of government intrusion.

This committee report, however, identifies more general areas for potential legislation,
specifically decisions involving employment, housing, adoption, foster care, counseling,
and provisions of goods and services. Allowing persons to use religious beliefs in these
areas as a pretext to treat other persons unfairly due solely to their sexual orientation,
military status, marital status, or gender identity, would be a failure by the Legislature to
achieve a proper balance that protects the rights of all Texans.



Letter to Chair Joan Huffman
November 17, 2018
Page 2 of 2

Thank you for your dedication to the many important issues we examined during the 85
Interim. I look forward to continuing to work with you and other members of the
committee during our next legislative session.

May God bless you.
Very truly yours,
Judith Zaffirini

Z/ah
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Interim Charges

The Senate State Affairs Committee is charged with conducting a thorough and detailed study of
the following issues, and preparing recommendations, when appropriate, to address problems or
issues that are identified.

1. Natural Disaster Government Interaction: Review the interaction between federal,
state, and local agencies in charge of responding to natural disasters. Examine emergency
situation operations, including evacuation routes and procedures, and the efficient use of Disaster
Recovery Centers. Make recommendations to ensure emergency management officials have the
tools and authority necessary to promptly and appropriately respond to disaster areas and alert
citizens to potential threats.

2. Natural Disaster Source of Information: Study and make recommendations on the
benefit of the state maintaining a single, web-based source of comprehensive information that
outlines the State Emergency Operations during times of disaster.

3. Price Gouging: Review the Attorney General's efforts related to price gouging and
identify existing issues with current law, if any, that could be remedied to further protect Texans
during times of disaster.

4. Looting Crimes: Review laws related to looting crimes. Examine whether current
penalties and enhancements are sufficient to deter looting crimes during disaster.

5. Second Amendment: Review local ordinances imposed on sellers and venues that affect
a person's rights under the Second Amendment of the United States Constitution. Examine state
and local regulations and restrictions regarding the carrying of weapons during a natural disaster.
Make recommendations on whether any legislation is needed to address the regulatory barriers
to the full exercise of the Second Amendment rights of citizens.

6. Pensions: Examine and assess public pension systems in Texas. Specifically, review
and assess: (1) the different types of retirement plans; (2) the actuarial assumptions used by
retirement systems to value their liabilities and the consequences of amending those assumptions;
(3) retirement systems' investment practices and performance; and (4) the adequacy of financial
disclosures including asset returns and fees. Make recommendations to ensure public pension
system retirees' benefits are preserved and protected.

7. Attorney General Jurisdiction: Examine the Attorney General's jurisdiction on issues
of alleged violations of state laws regarding abortion and multi-jurisdictional human trafficking
cases. Make recommendations to ensure uniform enforcement across the state.

8. Court Fees: Examine the structure of court fees and make recommendations to ensure
statutory filing fees and court costs are appropriate and justified. Provide recommendations for
proper agency oversight of fee collection.



9. Campus Free Speech: Ascertain any restrictions on freedom of speech rights that Texas
students face in expressing their views on campus along with freedoms of the press, religion, and
assembly. Recommend policy changes that protect First Amendment rights and enhance the free
speech environment on campus.

10. Religious Liberty: Monitor the implementation of legislation that protects citizens'
religious freedoms, including Senate Bill 24 (sermon safeguard) and House Bill 555 (religious
liberty of county clerks), and make recommendations for any legislation needed to ensure that
citizens' religious freedoms are not eroded by local ordinances or state or federal law.

11. Monitoring Charge: Monitor the implementation of legislation addressed by the Senate
Committee on State Affairs, 85th Legislature, Regular Session, and make recommendations for
any legislation needed to improve, enhance, and/or complete implementation. Specifically,
monitor the following: 1) implementation of Senate Bill 2190, relating to the public retirement
systems of certain municipalities; 2) implementation of House Bill 3158, relating to the retirement
systems for and the provision of other benefits to police and firefighters in certain municipalities;
3) implementation of House Bill 3976, relating to the administration of and benefits payable
under the Texas Public School Retired Employees Group Benefits Act; and 4) implementation of
Senate Bill 16, relating to decreasing the fee for the issuance of a license to carry a handgun.



Senate Committee on State Affairs Interim Hearings

October 25, 2017, Senate Chamber
The Committee took invited and public testimony on Charge Nos. 1 & 2.

January 31, 2018, Texas State University
The Committee took invited and public testimony on Charge No. 9.

February 21, 2018, Senate Chamber
The Committee took invited and public testimony on Charge Nos. 7 & 10.

April 4, 2018, Senate Chamber

The Committee took invited and public testimony on Charge Nos. 6, 11(1), 11(2) & 11(3).

September 10, 2018, Senate Chamber
The Committee took invited and public testimony on Charge Nos. 3,4 & 8.




Interim Charge Discussions and Recommendations

Charge No. 1

Natural Disaster Government Interaction: Review the interaction between federal, state, and local
agencies in charge of responding to natural disasters. Examine emergency situation operations,
including evacuation routes and procedures, and the efficient use of Disaster Recovery Centers.
Make recommendations to ensure emergency management officials have the tools and authority
necessary to promptly and appropriately respond to disaster areas and alert citizens to potential
threats.

Background

Many regions of the country are prone to multiple hazards. Texas itself is vulnerable to flooding,
hurricanes, tornados, wild fires, winter weather, and even earthquakes. In fact, the state of Texas has
more major disasters than any other state in the nation.* Under Texas law, a major disaster is defined
as an occurrence or imminent threat of widespread or severe damage, injury, or loss of life or property
resulting from any natural or man-made cause.? The Texas governor is granted the legal authority to
declare a state of disaster through an executive order or proclamation. The declaration of a major
disaster by the governor activates the disaster recovery and rehabilitation aspects of the state
emergency management plan, authorizes the deployment and use of any forces to which the plan
applies, and allows the use or distribution of any supplies, equipment, materials, or facilities. The
governor also becomes the commander-in-chief of all state agencies, boards, and commissions
having emergency responsibilities and is granted the authority to suspend the provisions of any
regulatory statute or state agency rule, if strict compliance would prevent or hinder response efforts.?

Under federal law, a major disaster is defined as any natural catastrophe, fire, flood, or explosion
determined by the President of the United States to warrant additional resources of the federal
government to alleviate the damages or suffering caused by the event. The Robert T. Stafford Disaster
Relief and Emergency Assistance Act (Stafford Act) sets forth the system by which a presidential
disaster or emergency declaration triggers financial and physical assistance through the Federal
Emergency Management Agency (FEMA).*

The Stafford Act provides that the governor of an affected state must first execute the state's
emergency management plan before requesting a presidential declaration. Additionally, the governor
must certify in writing that the magnitude of the event exceeds the state's capability to respond and
that supplemental federal assistance is necessary.> Upon the declaration by a president of a major
disaster, the president then must appoint a federal coordinating officer to assist in the affected area.
This coordinating officer will make initial appraisals regarding the types of relief most needed,
establish assistance field offices, and coordinate the administration of relief among nonprofit
organizations and federal, state, and local governments. The president must also form emergency

! Natural Disaster Government Interaction Charge: Hearing Before the S. Comm. on State Affairs, 2017 Leg., 85th Interim (Tex. 2017) (testimony of
Nim Kidd, Tex. Dep't of Pub. Safety- Tex. Div. of Emergency Mgmt.).
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support teams staffed with federal personnel. These support teams are sent to affected areas to help
the federal coordinating officer carry out his or her responsibilities.®

Three types of federal assistance are authorized under the Stafford Act. The first is individual
assistance, by which the federal government provides direct financial assistance to individuals for
food, shelter, and other disaster related needs. The second is hazard mitigation, by which the federal
government provides grants to affected governments to implement long-term hazard mitigation
measures after a major disaster declaration. Finally, the federal government offers direct public aid
to eligible local and state governments or nonprofit organizations seeking assistance.” The Stafford
Act has provided direct assistance to hundreds of thousands of individuals impacted by disasters
since its inception.

At the state level, the Texas Division of Emergency Management (TDEM) coordinates the state
emergency management program, which is intended to ensure the state and local governments
respond to and recover from emergencies and disasters, and implements plans and programs to help
prevent or lessen the impact of emergencies and disasters.® TDEM was created in 1975 and is a
division of the Department of Public Safety (DPS). The authority of TDEM is derived from the
powers of the governor as laid out in Chapter 418 of the Texas Government Code. TDEM coordinates
emergency planning, provides an extensive array of specialized training for emergency responders
and local officials, and administers disaster recovery and hazard mitigation programs in the state of
Texas.® Furthermore, TDEM is charged with carrying out a comprehensive all-hazard emergency
management program for the state and for assisting cities, counties, and state agencies in planning
and implementing their emergency management programs. A comprehensive emergency
management program includes pre- and post-disaster mitigation of known hazards to reduce their
impact; preparedness activities, such as emergency planning, training, and exercises; provisions for
effective response to emergency situations; and recovery programs for major disasters. Finally,
TDEM administers the disaster contingency fund in conjunction with the governor, as well as the
statewide mutual aid system.©

Each political subdivision is within the jurisdiction of, and served by, TDEM. It is the responsibility
of each political subdivision to prepare and continuously update an emergency management plan for
its jurisdiction, providing for disaster mitigation, preparedness, response, and recovery.!' The
governor determines which home-rule cities need to develop their own emergency management
program or recommends certain cities and counties to develop interjurisdictional programs.'? The
presiding officer of each political subdivision shall notify TDEM of the manner in which the political
subdivision is providing or securing an emergency management program and identify the person
responsible for the program, known as the emergency management director.'® Per state law, the
emergency management director for a political subdivision is the presiding officer of the governing
body of an incorporated city or county or the chief administrative officer of a joint board. An
emergency management director serves as the governor's designated agent in the supervision of a

6 1d.

"1d.

8 Texas Div. of Emergency Mgmt., TEX. DEP'T OF PUB. SAFETY, https://www.dps.texas.gov/dem/about.htm (last visited Aug. 6, 2018).
°1d.

0 TEX. GOV'T CODE §§ 418.041 - 418.043.

1 TEX. GOV'T CODE § 418.106.

2 TEX. GOV'T CODE §§ 418.103 - 418.105.

B TEX. GOV'T CODE § 418.101.



major disaster, administration of recovery, and may exercise the powers granted to the governor in
an emergency on an appropriate local scale.'*

A local or interjurisdictional emergency management plan is activated upon the declaration of a local
state of disaster by the presiding officer of a political subdivision. Specifically, the declaration of a
local disaster initiates the appropriate recovery and rehabilitation aspects of all applicable local or
interjurisdictional emergency management plans and authorizes the furnishing of aid and assistance
under the declaration.'® Additionally, the presiding officer of a political subdivision, usually the
mayor or county judge, may order and enforce a mandatory evacuation of all or part of the population
in the area under their jurisdiction. The governor may also recommend an evacuation, but may only
enforce a mandatory evacuation if it occurs in concurrence with the appropriate local presiding
officer.®

Discussion

Hurricane Harvey

On August 17, 2017, Hurricane Harvey was officially named by the National Hurricane Center. On
August 23, Governor Greg Abbott issued a disaster proclamation for 30 Texas counties and raised
the threat level of the State Operations Center of the Emergency Management Council. By the next
day, the State Operations Center was operational 24/7.1" In collaboration with the State Operations
Center, the Texas Department of Transportation's (TXxDOT) Emergency Operations Center and
Hurricane Response & Re-Entry Plan were activated.® Then, on August 25, Hurricane Harvey made
landfall on the Texas coastline as a Category 4 hurricane. Earlier that same day, the Governor
requested and received a Presidential Disaster Declaration for the state of Texas and six Texas
counties. An additional 47 counties were eventually added to the federal disaster declaration making
this one of Texas' most destructive natural disasters in history.

By federal law, there is a financial threshold an individual state must meet before the president can
grant a major disaster declaration. Specifically, FEMA uses a per capita amount as an indicator that
a disaster warrants federal assistance and adjusts this figure annually based on the Consumer Price
Index. At the time of Hurricane Harvey, the state per capita amount was $1.46. Based on the 2010
Texas census, the state's threshold for triggering a presidential disaster declaration was $37 million
of uninsured public loss or expenses. This would include such items as debris generated, first
responders’ overtime, sheltering operations, road and bridge damage, public property damage, etc.
Because of its population, Texas currently has the second highest threshold in the country; second
only to California. Since the 1950s, Texas has had more federal disaster declarations than any other
state. !9

Individual counties must also meet a certain threshold of damage before becoming eligible for federal
assistance. At the time of Hurricane Harvey, that threshold was $3.56 per capita for each Texas
county. As a result, even though the governor declared a disaster declaration for 60 counties, the

4 TEX. GOV'T CODE § 418.1015.

5 TEX. GOV'T CODE § 418.108.

% TEX. GOV'T CODE §§ 418.108, 418.185.

17 See supra note 1.

18 Natural Disaster Government Interaction Charge: Hearing Before the S. Comm. on State Affairs, 2017 Leg., 85th Interim (Tex. 2017) (testimony
of Michael Lee, Tex. Dep't of Transp.).

19 See supra note 1.



presidential declaration only applied to 53 counties because some did not meet the federal financial
threshold.?® As Texas' population continues to grow rapidly, the threshold to receive federal financial
assistance during times of disaster, both at the state and local level, will likely increase putting more
of the financial burden on the state of Texas and its local governments.?* Knowing this, the Texas
Legislature and local governments must plan accordingly to ensure there is adequate funding for
future disasters.

Communication, Coordination, & Response

The preparation and response to Hurricane Harvey was unprecedented. Despite some minor obstacles
and a few localized events, the communication systems and coordination between federal, state, and
local entities proved successful. As previously mentioned, coordination among the different levels of
government prior to the storm making landfall helped jumpstart the recovery process. In the
immediate aftermath, communication and coordination continued to play a vital role in serving the
needs of Texans impacted by the destruction of Hurricane Harvey. For example, the state worked
with the federal government to secure fuel waivers from the Environmental Protection Agency and
Department of Energy to avoid a fuel shortage. Furthermore, the governor negotiated a cost-share
wavier with FEMA that drastically reduced the financial impact at the state and local levels.??
Specifically, the governor negotiated a historic division of public financial assistance with a federal
share of 90 percent and 10 percent state share. Traditionally, the share of costs during the aftermath
of disasters among the federal and state government has been 75 percent to 25 percent, respectively.?
Because of the efforts by all levels of government to support Texans in need, resources were quickly
dispersed and government officials focused on directly serving their constituents and not wasting
time haggling over finances.

Seamless communication between TDEM, the Office of the Governor, state agencies, and local
officials was vital to the preparation and recovery efforts. DPS, Texas Taskforce 1 & 2, Texas
Military Department, Texas Parks & Wildlife Department, local law enforcement, and members of
FEMA performed tens of thousands of rescue and evacuation operations. These rescue operations
were the top priority of government officials and required a unified approach among the government
entities. Additionally, in the immediate aftermath, a high level of coordination ensured that
communities received food, water, and other vital supplies.?* FEMA also worked closely with local
governments to establish disaster recovery centers. In order to find adequate facilities, FEMA asks
mayors and county judges to find free, available space that is the right size, ADA-compliant, clean,
secure, has plenty of parking, and has access to the internet and telephone lines. Once those locations
are identified, FEMA executes a no-cost lease and brings in federal personnel. In order to staff the
recovery centers, FEMA puts out a request to federal employees to take a 45-day deployment from
their regular jobs. For example, there were federal Transportation Security Administration workers
from the San Diego airport staffing disaster recovery centers in Texas following Hurricane Harvey.
While delays in setting up disaster recovery centers are to be expected given the monumental task of
preparing these facilities, many disaster victims suffer during the transitional period before FEMA
arrives.? In the wake of Hurricane Harvey, Fort Bend County was forced to hire their own social

of Reed Clay, Off. of the Governor).
23 See supra note 1.

2 See supra note 22.

% See supra note 1.



service caseworkers to try to fill the gap in social services between the end of the storm and the arrival
of FEMA support.®

Coordination and communication with FEMA regarding federal public assistance dollars to state and
local governments dramatically improved compared to previous disasters. As of October 25, 2017,
643 local governments and eligible nonprofits had submitted their initial applications to FEMA to be
considered for public assistance. At the 30 day mark after Hurricane Harvey, FEMA had already
funneled $300 million dollars into local Texas communities. By contrast, FEMA had only distributed
$15 million at the 30 day mark after Hurricane Ike and only $32.9 million for Hurricane Rita.?” Thus,
it was clear that FEMA worked in concert with the state and local entities throughout the entire
process after Hurricane Harvey.

Despite the seamless communication that occurred between multiple levels of government, there is
still need for improvement. One unfortunate issue occurred with regard to the State of Texas
Assistance Request (STAR) system. This system is designed to make it easier for political
subdivisions affected by major disasters to obtain additional resources as quickly as possible. The
STAR system is designed to allow a political subdivision to submit a request for resources that the
state will then locate. The state then delivers the requested resources, provides reimbursement to the
supplying agency, and finally, pursues federal reimbursement. Unfortunately, during Hurricane
Harvey, the City of Houston (City) experienced a few problems acquiring needed resources through
the STAR system. For example, due to extensive flooding, numerous traffic signal cabinets were
damaged or destroyed and the City was in dire need of replacements. However, the City found that
the STAR system did not deal with these types of resources. Furthermore, once a supply of traffic
signal cabinets was located, the STAR system still rejected the request. However, the City did finally
obtain the cabinets.?® The STAR system was designed to improve the efficiency of delivering these
requests and not further delay efforts, so this system must once again be reviewed to ensure better
output the next time a major disaster strikes.

Another communication issue that presented itself during Hurricane Harvey was related to local
government entities obtaining timely legal counsel. During, and immediately following the hurricane,
the Office of the Attorney General (OAG) received numerous phone calls, emails, and other contacts
from local jurisdictions and state agencies seeking legal guidance on various issues.?® Texas
Government Code Section 402.045 specifies that the OAG may not give legal advice, or a written
opinion, to a person other than those specifically named in that subchapter, which are primarily state
officials. Accordingly, the OAG is only allowed to provide legal advice to local officials in very
limited circumstances, which typically include to a county or district attorney in matters before a
court.®® A number of legal issues often arise during times of disaster, many in which the local officials
may not have any expertise. Thus, it would be beneficial for all parties, including the very
constituents these local entities are trying to serve, for local entities to be able to seek outside legal
counsel from the OAG in circumstances such as during times of a major disaster.

% Natural Disaster Government Interaction Charge: Hearing Before the S. Comm. on State Affairs, 2017 Leg., 85th Interim (Tex. 2017) (testimony
of Hon. Robert Hebert, Fort Bend Cnty.).

27 See supra note 1.
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Fully complying with Texas Government Code Chapter 552, known as the Public Information Act,
also became challenging for local government entities immediately after the disaster. In fact, many
government buildings were completely destroyed or inaccessible making it impossible for official
business to be conducted. Furthermore, government records were destroyed or lost compounding the
problem. Because local governments were operating sporadically, many sought guidance from the
OAG. Local entities expressed concerns to the OAG regarding the deadlines in the Public
Information Act and how those would apply during a response to a major disaster. Texas statute
requires a governmental body to request a ruling from the attorney general within 10 days of receiving
a request if it believes any of the information requested is exempt from public disclosure. The statute
also requires the governmental entity to provide copies of the records or information it believes to be
exempted within 15 days of such a request.! State law provides no exception to this rule, even when
the local governmental entity is within the area of a declared disaster. In many cases, fully complying
with the Public Information Act was simply not feasible given the dire circumstances. While
transparency in government is critically important, governmental entities' top priority is always the
safety and well-being of its constituents. Thus, it is critical that there is a balance in certain drastic
situations, such as during a major disaster, where complying with certain regulations and laws does
not stifle the ability of a governmental body to appropriately respond to such an emergency.?

Finally, Texas Government Code Chapter 551, the Open Meetings Act, presented a hurdle to swift
and effective communication in certain circumstances within a governmental body. Many local
governments found themselves unsure as to how the Open Meetings Act applies during the response
to an emergency. Texas Government Code Section 551.002 provides that "[e]very regular, special,
or called meeting of a governmental body shall be open to the public, except as provided by [law]."”
One of the exceptions does allow the public posting requirement to be shortened to two hours if an
emergency exists whereby immediate action is required of the governmental body because of an
imminent threat to public health and safety or a reasonably unforeseeable situation.®® However, even
with the shortened two hour posting requirement, decisions needed to be made more expediently or
there was the potential for further loss of life. Many local officials found themselves restricted from
potentially making life-saving decisions because of the Open Meetings Act. Similar to the Public
Information Act, the Open Meetings Act rightfully serves to make government operations transparent
to the public. That said, there still needs to be limited exceptions to ensure government officials have
the tools necessary to protect their constituents from imminent danger. Limited exceptions could
include situations where the governor has declared an emergency or major disaster for a certain area
or where a governmental body is able to demonstrate that the disaster made the Open Meetings Act
requirements unduly burdensome to the point where compliance would hinder the governmental
body's ability to adequately respond to the emergency.*

Public Notifications & Evacuations

Disseminating accurate, up-to-date information to the public before, during, and immediately after a
major disaster is a critical responsibility of the government, specifically with regard to emergency
notifications. The authority to send out an emergency notification rests in the hands of local officials,
including mayors and county judges. When emergency notification first started, it was by landline
telephone. Working with 9-1-1 service providers and telephone companies, all landline phone

31 TEX. GOV'T CODE § 552.301.
%2 See supra note 29.
3 TEX. GOV'T CODE § 551.045.
3 See supra note 29.



numbers were put into a government database. Local officials could then go to their emergency
management coordinators and order that a certain segment of the population under their authority get
a telephone call alerting them to a specific emergency situation. Unfortunately, this system was not
capable of applying to cellular telephones; and thus, has since become nearly irrelevant as the vast
majority of individuals no longer have a landline and only possess a cellular phone.®

Because technology has evolved quickly, so too has the emergency response systems. Today, Texas
not only has the landline based system, but it also has a wireless notification system. The wireless
notification system, however, requires the individual to specifically register in order to receive local
emergency notifications. Because this new system requires a proactive step, many Texas
communities do not have great participation in the program to receive these notifications. Local
communities must actively advertise these programs in hope that more cellular phone holders register
for this potentially life-saving notification system.

At the federal level, FEMA has coordinated with the major cell phone providers to create its own cell
phone notification system. This notification system allows for all cell phone users in a designated
area to receive a specific message. Although this is certainly a positive step, the technology has not
yet caught up to the system. It is still difficult to clearly draw lines between cell phone towers which
often results in a "bleed over" to neighboring cell phone towers causing people in areas outside of
the emergency area to receive alerts. This can result in further confusion and even frighten individuals
when there is no cause to be alarmed.®’

At the state level, TXDOT continuously notifies the public of road closures and changing weather
conditions through newspapers, television, the internet, traffic control devices, and other methods.
Furthermore, road condition information is available 24/7 on the DriveTexas.org interactive map,
which provides accurate and up-to-date travel-related information to the traveling public.
DriveTexas.org was critically important for residents, first responders, and government agencies
during the preparation and response to Hurricane Harvey, as TXDOT updated road conditions in real-
time. In fact, DriveTexas.org had more than 5.1 million visits before, during, and immediately after
Hurricane Harvey. TxDOT also issued social media communications through Facebook and Twitter
during emergency operations. Social media has become a popular medium to exchange ideas and
messages that, if properly utilized, can be a useful tool for government officials during times of
emergency. Another important resource is the TXDOT Travel Information phone line (800-452-
9292), which is staffed by TxDOT during a disaster response. Recorded information on road
conditions is also available on a 24-hour basis. The TXxDOT Travel Information line received more
than 163,000 calls during and after Harvey. Finally, TXDOT employed its network of more than 730
dynamic message signs across the state to convey up-to-date information about fuel and shelter and
to alert the public about danger zones.® These are just some of the tools being utilized to ensure the
public has the opportunity to be alerted to current conditions and potential threats.

During a major disaster, such as Hurricane Harvey, public notifications often include pertinent
information regarding evacuations. While the decision to issue an evacuation is made at the local
level, once it is given, the state authorities then assess and activate the most effective and safe
evacuation methods. Evacuation methods utilized by TxDOT, in coordination with DPS, include

% See supra note 1.
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directing traffic onto highway shoulders to be used as travel lanes, activating contraflows, supplying
certain fuel stations with backup generators at regular intervals along evacuation routes, and
coordinating with the gasoline industry to ensure the availability of fuel.®

Even when governmental authorities activate evacuation protocols, evacuations can still be
challenging depending on the severity of the disaster. During Hurricane Harvey, many counties
experienced such significant flooding that evacuations of some areas were virtually impossible.
Montgomery County, for example, had over 200 road closures during the peak of the storm, including
several state roads that serve as alternative evacuation routes.*° In the wake of Hurricane Harvey, all
levels of government are working to mitigate future evacuation challenges. TXxDOT is evaluating
roadways that have repeatedly flooded to determine if they could be improved to alleviate future
flooding. TxDOT is also working with the Federal Highway Administration to receive funds from
their emergency relief program to further improve infrastructure.*! Federal funding would be greatly
beneficial to vastly improve the state's infrastructure needs during times of a disaster. Given Texas'
history and recent weather patterns, it is only a matter of time before the next emergency strikes and
Texas must be more equipped and prepared to ensure it has the ability to respond efficiently and
effectively.

Recommendations

Because of Texas' fast growing population, the financial threshold that triggers federal emergency
assistance will likely increase to over $40 million. In light of this reality, the state must plan
accordingly to ensure it has the necessary financial reserves to appropriately respond to disasters
knowing that the cost to the state may be greater moving forward. Furthermore, the Governor's
Disaster Contingency Fund has proven to be a vital mechanism for disaster relief efforts and is
paramount to the state's quick response during a major disaster. Oftentimes, federal assistance may
take months to fully receive; therefore, the legislature should ensure adequate funding remains for
times of emergency when Texas citizens need assistance quickly.

The delay in getting federal disaster recovery centers up and running can be anywhere from one to
two months. While some delays are understandable, many disaster victims suffer during the
transitional period before FEMA arrives. Therefore, the state should consider increasing the funding
of TDEM to allow for the employment of skilled recovery experts to enter a devastated area and work
to mitigate suffering while FEMA ramps up its services. The state should also examine the possibility
of establishing a network of social service agencies throughout the state that could rapidly deploy
skilled professionals to initiate social services during the FEMA ramp up period.

Many problems resulted during Hurricane Harvey due to inconsistencies in inundation and flood
maps leaving homeowners unadvised about potential flooding risks. Even if a homeowner does not
reside in a flood zone, every structure is susceptible to flooding at some level. The legislature should
examine efforts to require all residential maps to be updated to reflect current flooding models that
clearly indicate the area's flood-risk level rather than its mere location in the floodplain. Although
many areas of the state are not likely susceptible to flooding, homeowners should still be made aware
of any potential flooding risks.
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During Hurricane Harvey, the OAG received a number of requests from local jurisdictions seeking
legal guidance on various issues. Getting answers to these issues and resolving them in a timely
manner is critical during times of disaster. However, even during times of emergency, current Texas
law strictly limits which parties the OAG may provide legal advice to. The legislature should review
current restrictions and consider amending the Texas Government Code to enable the OAG to provide
legal counsel to local jurisdictions during a disaster response. Ensuring that local officials have the
tools necessary to appropriately respond to constituent requests is especially critical immediately
following a major disaster.

The Public Information Act and Open Meetings Act also presented challenges for local officials
attempting to coordinate and respond to the emergency in a timely manner. While transparency in
government is important and must be preserved, governmental entities need to be able to focus on
responding to emergencies without undue restrictions. The safety and well-being of Texas citizens
must take priority in times of emergency. Although there are limited exceptions for disclosure of
public information and of certain types of communication among elected bodies, there are no specific
exceptions during times of disaster or emergency. Potential, very limited exceptions may include
situations in which the governor has officially declared an emergency in certain jurisdictions to ensure
these officials are able to focus on response efforts and do not become restricted by the Public
Information Act or Open Meetings Act. These limited exceptions can still be crafted in a manner that
retains transparency and does not enable governmental abuse. These exceptions should specifically
include instances where the governmental body is able to demonstrate that the disaster made
compliance with the Public Information Act or Open Meetings Act unduly burdensome or would
hinder the governmental body's ability to adequately respond to the emergency. Clearer parameters
regarding how governmental bodies are able to meet or communicate during a disaster would also
enable more efficiency responding to these disasters.

Finally, the state's infrastructure, and potential evacuation routes, must continuously be evaluated by
the appropriate agencies. The population of Texas continues to rise rapidly, leaving more and more
Texans susceptible to experiencing a disaster or emergency. The roadways, bridges, dams, and
waterways must be able to adequately support Texans, especially during times of disaster. Evacuation
routes are critical immediately following a disaster and must be evaluated routinely. TXDOT must
coordinate with the legislature to ensure the proper infrastructure exists to provide safe avenues for
Texans to safely travel during evacuations. Although each disaster is inherently unique, each event
also signifies a new learning opportunity that all levels of government must capitalize on to improve
future response efforts.



Charge No. 2

Natural Disaster Source of Information: Study and make recommendations on the benefit of the
state maintaining a single, web-based source of comprehensive information that outlines the State
Emergency Operations during times of disaster.

Background

Disasters can strike at any time, often without notice. Trying to receive the most up-to-date
information, identify an evacuation route, or locate a family member during a disaster can be
challenging and overwhelming. There are dozens of sources to find pertinent information during times
of disaster; however, these sources can be difficult to locate and navigate, even for the most
technologically savvy individuals. Furthermore, many affected individuals cannot access these
sources because there is no internet or telephone service available.

Typically, the first line of information during any disaster situation originates from local government
officials. Local officials are generally the most informed about the situation in their jurisdiction and
serve as the primary resource to the public. The primary duty of local officials is to ensure the safety
and well-being of their constituents. Because of this responsibility, local officials work tirelessly
before, during, and after disasters and emergency situations to keep the public informed and safe,
typically through local media outlets. When necessary, local officials enlist support from their state
and federal counterparts for assistance, including ensuring that the public remains knowledgeable
about pending threats and the impact of those threats upon the community.

Governmental entities are not the sole source of information during times of disaster, however. Social
media has become a vital source of information in disaster or emergency situations. Often, friends
and neighbors communicating via social media may provide critical information about the current
situation in the immediate area. Especially during times of disasters when communication with the
outside world is cut off, communicating with neighbors can be the most effective network to learn
more about potential threats and to find resources or assistance that may be needed immediately.
Today, more than ever, sources of information arise from a multitude of mediums.

Discussion

During and after a disaster, it is critical that the public remains alert for changing hazards. Alert and
warning systems, emergency radio, special sirens, and television broadcasts are useful tools to keep
informed about hazards during and post-disaster. In fact, ensuring that the public is up-to-date and
well informed can be life-saving for those directly impacted. Because of this, government officials
from all levels strive to distribute comprehensive information that outlines state emergency operations
during times of disaster.

For example, the Texas Division of Emergency Management (TDEM) implements programs to
increase public awareness about threats and hazards.> TDEM's Operations Section manages and
staffs the State Operations Center (SOC), located at the Department of Public Safety (DPS)

42 See supra note 8.
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Headquarters in Austin. SOC serves as the state warning point and primary state direction and control
facility. It operates 24/7 to monitor threats, make notification of threats, provide information on
emergency incidents to local, state, and federal officials, and coordinate state emergency assistance
to local governments that have experienced an emergency situation that local response resources are
inadequate to deal with. During major disasters or emergencies, the SOC management team, state
agencies, volunteer groups that make up the state Emergency Management Council, and federal
liaison teams convene at the SOC to identify, mobilize, and deploy state and volunteer group
resources to respond to the emergency.*

The Operations Section is not just active during disasters though, it also oversees the Field Response
Section and implements the Amber Alert Program for missing children, the Silver Alert Program for
missing senior citizens, and the Blue Alert Program for individuals who have harmed law enforcement
officers.* Thus, TDEM's Operations Section is a vital source of information for the public and has a
proven track record of distributing essential information, including notification of alerts and potential
threats, during times of disaster or emergency.

The Department of Information Resources (DIR) is another valuable source of information for Texans
during times of disaster or emergency. DIR's mission is to provide technology leadership, solutions,
and value to Texas state government, education, and local government entities to enable and facilitate
the fulfillment of their core missions.*® During times of disaster, DIR, through its management of the
Texas.gov program, activates the disaster portal when the Governor's office declares a disaster and
SOC increases activation levels.*® DIR's disaster portal contains resources for the public pertaining
to a variety of issues including temporary housing, licensing issues, insurance questions, law
enforcement assistance, missing persons, consumer protection, and much more.*’ DIR's disaster
portal provides a web-based source of comprehensive information that captures essential information
in one location. However, this source of information is not widely utilized by the public largely in
part because most Texans are not familiar with DIR and its disaster portal.

Road conditions and evacuation routes are critical pieces of information that must be easily accessible
during times of disaster. To ensure the public has access to up-to-date information regarding road
conditions, the Texas Department of Transportation (TXDOT) makes it a priority to effectively
communicate emergency preparedness and response operations. As part of its emergency operations,
TxDOT continuously notifies the public of road closures and changing weather conditions through
newspapers, television, the internet, traffic control devices, and other methods. Online road condition
information is available on the DriveTexas.org interactive map at

www.DriveTexas.org.*® DriveTexas.org provides accurate and up-to-date travel-related information
to the traveling public. The website is helpful in a variety of conditions, including flooding and winter
weather. DriveTexas.org was critically important for residents, first responders, volunteers, and
government agencies during the preparation and response to Hurricane Harvey, as TxDOT updated

43 Operations, TEX. DEP'T OF PUB. SAFETY, https://www.dps.texas.gov/dem/Operations/index.htm (last visited Aug. 6, 2018).
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road conditions in real time. In fact, DriveTexas.org had more than 5.1 million visits before, during,
and immediately after Hurricane Harvey.*® TxDOT also issued social media communications through
Facebook and Twitter during emergency operations. Often times, distribution of critical information
through social media may be the most effective tool to reach the public in greater numbers.

Another important resource is the TXxDOT Travel Information phone line (800-452-9292), which is
staffed by TXxDOT during a disaster response. Recorded information on road conditions is available
on a 24-hour basis for those that may not have access to the internet. The TXDOT Travel Information
phone line received more than 163,000 calls during and after Hurricane Harvey.>® Furthermore,
TxDOT employed its network of more than 730 dynamic message signs across the state's roadways
to convey up-to-date information about fuel and shelter and to warn the public about danger zones.®!
Knowing that evacuation and rescue routes are so critical during times of disaster, TXDOT attempts
to disseminate this information in real-time through a variety of mediums.

Finally, the Commission on State Emergency Communications (CSEC) is an agency of the state and
is the state's authority on emergency communications. CSEC is charged with administering the State
9-1-1 Service Program and the Statewide Poison Control Program. CSEC consists of twelve members
representing various public and private sector interests. Nine members are appointed by the Governor,
Lieutenant Governor, and the Speaker of the House to represent cities, regional planning
commissions, county government, emergency communications districts, and the general public. Three
members are ex-officio, non-voting members named in statute.5?

CSEC was created by the 70th Texas Legislature in 1987 to implement and administer 9-1-1 services
throughout the state.>® At that time, certain 9-1-1 emergency communications districts (ECD) and 9-
1-1 ECD Municipalities were providing 9-1-1 service within their boundaries.>* In order to provide
9-1-1 service to all citizens of Texas, CSEC implemented service to the remainder of the state with a
program administered through the twenty-four Regional Planning Commissions (RPC).>® Areas not
being provided 9-1-1 service at that time were provided 9-1-1 service through their applicable RPC.%

As of May 15, 2014, the four largest wireless carriers (AT&T, Verizon, Sprint, and T-Mobile) have
voluntarily made available text-to-911 upon request by the Public Safety Answering Points
(PSAPs).%" Because of this, CSEC has adopted policies and instructions for the implementation of
text-t0-911 to ensure consistency in implementation.%® The 9-1-1 Regions will be responsible for
requesting and implementing text in the 350 PSAPs in the CSEC program administered by the
RPCs.*® This is just one more tool for those individuals directly impacted by a disaster or in an
emergency situation.

“d.
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As technology develops, there are future opportunities to improve the network of communications
during times of disaster or emergency. One innovative new instrument is the First Responder Network
Authority (FirstNet), which is an independent authority within the United States Department of
Commerce. The organization's mission is to develop, build, and operate a nationwide, broadband
network for first responders. The nationwide public safety broadband network (NPSBN), commonly
referred to as FirstNet, is a public/private federal program that hopes to provide a wireless broadband
network for first responders.°

FirstNet offers a digital communication tool for first responder teams to communicate with one
another in the field, and receive important information from 9-1-1 call centers.®! FirstNet aims to
provide seamless, mobile broadband communication among public safety responder agencies.%?
Through the FirstNet network, emergency dispatchers will be able to securely share critical
information about the scene of an incident, such as building layouts, potential injuries, photos, videos,
and real-time updates. This is just one example of a tool being developed to enable better
communication and collaboration among public safety agencies during times of disaster or
emergency. Many public and private entities around the world are embracing these technological
developments and pursuing innovative ways to ensure that every citizen has the ability to learn
comprehensive information during times of disaster.

Recommendations

Even though government officials work around the clock to serve Texas citizens, unforeseeable
obstacles during times of disaster or emergency may lead to breakdowns in communication between
government officials and the general public. Because each disaster is unique and presents its own
challenges, a single, web-based source of comprehensive information that outlines State Emergency
Operations may be extremely helpful for citizens that are directly, and even indirectly, affected by
the disaster.

Although multiple state agencies already post pertinent information online and disseminate this
information through various media outlets, there is no single location that details comprehensive
disaster information such as evacuation routes, temporary housing options, licensing issues, insurance
questions, law enforcement assistance, missing persons, consumer protection issues, public safety
alerts, and other critical information that members of the public may desperately need. Because DIR
already activates its disaster portal under the Texas.gov program when the Governor's office declares
a disaster, DIR may be in the best position to proficiently and effectively manage a single, web-based
source of information that outlines State Emergency Operations during times of disaster. DIR
currently has the technology, expertise, and resources to efficiently manage and operate a new web-
based source of information for Texans citizens. Because it is critical to inform the public during
times of disaster and emergency, this disaster portal could also be expanded to cover all major
emergencies that pose a public safety threat. Natural disasters are not the only events that threaten
public safety. To ensure success of this comprehensive disaster portal, it is essential that DIR consult
with local officials regarding the most efficient manner to operate. Should DIR successfully

 TEXAS A&M UNIVERSITY, CONNECTING THE TEXAS CSEC EMERGENCY SERVICES IP NETWORK (ESINET) TO FIRSTNET 2 (2017) [hereinafter
FirstNet White Paper], available at https://csec.app.box.com/s/gfybjuv6suxvltmabp8v6zchhk96wa4q.

8 FirstNet Facts, FIRSTNET, https:/firstnet.gov/facts (last visited Aug. 8, 2018).
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implement this new portal that is capable of utilizing information disseminated by local officials, local
and state officials must promote and educate the public about this resource to ensure it is fully utilized.

DIR must coordinate with local officials when managing this web-based portal. Local officials will
always be the front line of information in disaster and emergency situations; therefore, it is critical
that DIR work in tandem with these officials to ensure information is transmitted seamlessly to the
public in the most timely manner possible. Although DIR cannot force local officials to participate in
the coordination of this disaster portal and information sharing, local officials should utilize all
available avenues to provide valuable information to their constituents. A single, web-based source
of comprehensive information that outlines State Emergency Operations during times of disaster and
emergency, managed by DIR, may become a valuable and useful instrument government officials
have to effectively communicate with their constituents.
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Charge No. 3

Price Gouging: Review the Attorney General's efforts related to price-gouging and identify existing
issues with current law, if any, that could be remedied to further protect Texans during times of
disaster.

Background

Price gouging is a term that refers to the practice of raising the price of goods, services, or
commodities, to an unreasonable or unfair level. Such an increase in price is often a result of a sudden
increase of demand and shortage of goods, such as in the event of a natural disaster or other crisis. The
most common items affected by price gouging include food, water, gasoline, and medications.
Services such as plumbing repair, heating repair, roofing repair, and others desperately needed in a
state of emergency are also subject to price gouging.

While many states have price gouging laws to protect consumers, there are no federal laws regulating
this practice. As of 2016, 34 states have enacted price gouging laws.%® A handful of states impose
criminal charges on top of civil liability when a business is found guilty of price gouging, though
most give prosecutors broad discretion whether to pursue criminal charges. Penalties for price
gouging also vary widely depending on the jurisdiction.%* Price gouging laws have been held as
constitutional, as law enforcement authorities and local governments have the authority to preserve
order and protect the common good during an emergency.®®

Price gouging is illegal in Texas, and the Office of the Attorney General (OAG) has authority to
prosecute any business that engages in price gouging after a disaster has been declared by the
